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A, The Issue 

I ■ ■ 

We live in an age in which technolgy threatens to ovirwhelm 
us all, in which the Sire deicriptions of 1984 no longer isem 
like science- fictioii oddities, but more like conditions in which 
we inay immediately find ouraelves- 

Luis Wumford (1973, pp. 279-292), among others, has noted an 
unanticipated effect of technolgy. Initially, we turn to it for 
help in solving particular problems, and most of the tline the 
original purpose is sarvad. But to our surprise, the teohnology 
itself creates more problenis than existed in the first place, and 
more technolggy is needed for solutions. This continues In an ever 
broadening cyale, and soon, like the sorcerer's apprentice, ve are 
in aanger of being swept away by the flood we have created. 

In a real sense, this is the situation in which -we currently 
find ouffselves. Life has become more and more complex, iigness 
abounds everywhere, and the population and attendant pressurea 
increase. In this milieu, lalssez falre clearly will not suffice; 
rather, niore and more control over moxe and more elements of the 
social system is neadea merely to preserve order and maintain some 
sort, of workable stRiility. Given what appears to be an Inevitable 
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trend toward greater centralization and coiitrol, the greatest challenge 
to American democracy, in my mindr is to maintain the sanctity of the 
individual I which is ejcpressed in one vmy in our system through the 
notion of rights of privacy. 

I had the good fortune of visiting the Snviet Union with the 
Phi Delta Kappa group in November of 1974, and I observed as closely 
as I could to try to get a first-hand senie of the differences between 
their society and ours, I found, sonie^hat to my surprise^ that 
(at least in the sections I visited) the everyday lives of ordinary 
citizens of the two countries are rather ainiilar. The difference lies 
not in whether a person can go to the store, drive across tovm, visit 
and talk with friends, attend a movie, and such. It is at a inore 
fundamental level. Citizens of the Soviet UniDn are not informed^ 
a feature I found quite oppressive^ and do net participate in the basic 
decisions of government* There are no rights of individuals, but 
rather only rights of the society as a whole, So^ I believe, the most 
fundamental difference betwen our society and that of the Soviets is 
the sanatity of the individual which we hold dear* And it is this 
which we must preserve at all costs, or have lost the way of life 
which this country was founded to produce and protect. 

The issue of rights o£ privacy, therefore, is not trivial or even 
of moderate importance. It is perhaps the most basic issue we could 
be diicussing at this convention^ and it Is an issue to which we must 
devote more and more attention as the pressurss against these rights 
mount. As Justice Douglas stated it, "The right to be let alone is 
indeed,, the beginning of all freedom (1952)," 
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r do not mean to soand lijce a prophet of doom in this introducttoii. 
We educatioTial reiearcliers are a good and w^holesome sort, as we are 
all aware, whose prme motivation is to inipro^e the state off humanKiad, 
Like all wombat missionaries (Hayinan and Clemsoii^ 1975-76, pp. 7-8)^ 
however, we stand in danger of being carried away with our own interest 
and of losing sight of the Larger purpose, I suspect we are 
particularly susceptible to a malady described in this way by 
Arthur Nillen 

The naw Infonnatlori technologies seen to have glv^en birth 
to a new sQclal virus "data-^mania. " Its symptoms are 
shortness of breath and heart paipitationa w^hen contemplating 
a new oo^piiter application^ a feelirig of possess iveness about 
information and a deep resentment to\^ard those who won^t 
yield it, a delusion that all inforniatlon handlers can walk 
on w^ater/ and a highly^ advanced case of astigmatisni that 
prev^ents the affected viatim from perceiving anything but the 
intrinsic v^alue of data (1970, 37) , 

No matter how righteoias oor motives^ we are a part of the 
scientific cornmunity which has given birth and sustenance to 
technology^ and indeed one of our prime objectives is to move 
technology to the core of the instructional process (licjcton, 1970, 
p. 7-11). In this very act/ we are contributing to the assault on 
the rights of privacy^ and it is clearly incumbent on us to take 
whatever countar measures are necessary to offset the effects of the 
technology produced through our efforts. This Is our responsibility, 
and fortunately / as this paKel attests^ wb are beginning to recognize 
it. The unanswered quest ion is what do we do about it. 

B* Historical Background 
It should be clear by now that, rather than speak to the topic 
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assigned to rn^ iii the progr^ ("The Reaction of an Edueatiojial 
Development Laboratory")^ I am going to attetnpt ;o deal With the 
issue at hand at a more basic level. Instead of asking, ''How do wb 
cope vrith these restrictions which have been laid on us?*', 3 v^aiit 
to get more into the essence of the problem and explore with my 
fellow rasearcliess v?hat is really at stake and vhat our larger 
responsibilities arc, r know I run the risk of ovexlapptng 
Dave Carter a bit, mnd X offer my apologies to him in aduanc^ei 

The privacy concept as we know it is really a devalopjn^rit of 
English and .Wierican Imw and political philosophy. The Ldmm. of the 
individual having rights ^hich can stanS against the state is 
usually traced in its hiitorlcal roots to Magna Carta. It became 
a part of the E^iglish coitir^on law, which developed over the nQxt fi^e 
centuries and became the foundation of the Amarioan comrnon la%^ systenu^ 
and of the Biiglish constitutional system. The fouiiding fathers^ 
while indebt<ed to England for their law and most of their laaas abc^at 
governrneiit, ware not content with an unwritten consti tutiorif as We 
know, and so the individual rights and privacy concepts v/«re given 
explicit statement in our own Constitution and in later atnendniantsp 
In the meantime^ various laws have been passed at state md natioti^l 
level relating to the matter* Our aurrent position oji privacy rights 
developed histcriqally through three streams: through conmo^ la%v^ 
through the Constitution^ and through legislative enactniirifcs and th^ir 
applications. 

The ConimiQn Law , Conmon law (as contrasted to criminal law) is 
primarily conicernea v;ith the redress of one oitizen for some wrong 
perpetrated by another. It has developed slowly over the cerituries 
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by precedent and has been said to reflect raore the felt necessities 
of the tirnee, the pcevslent m.oral and political theoriei, and 
intuitions of pufalia poLicy rather than logic (Holms ^ 1881). 

The idea of a ispeciflc right of privacy w^hich inT/olved intangible 
^/congs which coiild be redxessed begaji to ta^e ihape in the United 
Sta.tes at the eiid of tha nineteenth cen t^try . Before that, the courts 
v^mra more coLncerned v^ith property rights and with wrongs which were 
likely to lead to i/lolenge. 

The concept developed rapidlj^ (iff unsysteinatically) in comtion law 
In the twentieth aentury and wai recently itjnmarized by Prosser (1956) 
as inwlvtng four aategroriee of actionii agprcpriation/ intrusion, 
pubiic disclosure, and false light and defamation. 

AppropriatAon ancompassas the unauthorised Uie of a persoii's 
pic*ore or iiame^ usually for coimerclal purposes. This does not seem 
likely ito affect us in educational reBearch* 

The second category involves iatruslori into a person's solitude 
or his personal affairs. rypical Lm the case in which a married man 
sued his landlord for installing a listeaing and recording device^ next 
to the tenant* s bed, raiile most of us would llJcawise take ■Lmbrige at 
such prying into intimate conjugal affairs^ we rather blithly aacept 
the deliberate dsceivtng of subjects in experiments designed to test 
sonie reaction of ^hich the subjecti are not a\^ara. (See, for example ^ 
Milgram, 1963,) 

Public disclosure Involves maJcing public embarrassing private 
facts about a person* There are two prereguisites for a successful 
action in this category* ririt^ there must be public disclosure, 
tliat is, the private information mxist be divulged to more than one 
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other person. Second, the revealed facts must in fact be private , 
A person cannot sue^ for example, because his activities on a public 
street are revealed to someone not at the scene. It has been 
suggested that the "zones of privacy" shouia include the psyche or 
matters of psychology (Batt, 196 8) . While there are no clear cut 
guidelines, this could presumably be construed as including the results 
of a psychological test. Generally, the courts hold that the 
disclosure must be "offensive to a person of ^ordinary sensibilities'." 
(Miller, 1970 , p# 196). Whether my ansv^ara to some of the questions 
on the MMPI would meet this test is an interesting matter* 

If the private information revealed about a person is not 
accurate, the usual remedy is through an action in the false light 
and def araatlon category. This type of actioii does not se«n to be 
of as direct concern to researchers as the linmediately preceding two, 
though it might well be that relief could be sought for public 
disclosure of some counselor, teacher^ or psychologist's subjective 
evaluation. 

To review briefly, we are discussing coranon law applicationi , 
These have not been of much concern to educators in the past; but 
with certain recent events — such as the puhlication required in 
connection with the Buckley miendment more suits in coirmon la^ 
may well occur. More important, according to the argument of the 
first section of this paper, is that we try to understand the 
principles being drawn. 

The Constitution . A second developmental stream for the privaey 
concept in the United States has been through the Constitution and 
related law. One of the primary purposes of the framiers of the 
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Constitution was, of course, to protact the citizen trcm intrusions 
by the goveriiment, and many apeGiflc artghtB have been spallad out 
in the anieiidments . 

The rlrst Amendment is of special interest because it gives rise, 
to part of whatever conflict thare is between confidentiality and the 
right to ]cnow. The freedoni of the press and free ipeech guarantees 
are the foundation of whatever "right to know" we have. The original 
idea, of course, was to provide the means for the citizenry to stay 
inforined so that it couLd govern itself. Freedom of the press has 
been jealously guarded as a right a.cceiiing to the society as a vhoieV 
and many cases have dealt with the conflict between this right and 
the indiviaual's right to privacy. 

The EJ-rst Ajnendment is also th« basis for what is termed 
"associational privacy" (Miller, L9 70, p. 215) , that is, the 
individual' s right to associate with whatever group he Likes in 
such areas as polities, eoonomica, religion, and culture. The 
government is prevented from securiiig information related to these 
associatioas. Closely relatea to this is a right, protected by the 
courts, to possess ideas and beliafs free from goverMtiftntal intrusion. 
One wonders what would happen if a suit were brought protesting 
psychological testing, observations, and/or other data gathering 
activities on these grounds. 

The Third Amendment's prohibition against quartering soldiers 
in private homes, the Fourth Ainentoant ' s protection against 
unreasonable searchers and saizuresp and the Fifth Amendment's right 
against self-incrimination are all basea partly on the right to be 
let alone by the governraant (Wilier, 1970, pp. 218-220), which was 
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character iaed by Brandeis as "the most Qomprehensive of rights and 
the right most valued by civilized men" (Brandeisi 1928). 

Note ag-ain that the Conitltution protects against intrusion by 
the government . The prl^rate sector is unaffected by constitiitional 
restraiiita^ but must depend on the common law, 

Acaoraing to Milleri 

Although many aspeGts of individual privacy are jCecognized 
by the Imw and ara protectible either on a aonstitajtlonal 
baais by means of a private common-'law action^ the 
available protection is riot adequate to meet the threat to 
Informattonal pri-vaGy that already eKists and is certain 
to become more acute in the future. The delicate baLance 
of po^^^er betv/een the individual and those institutions in 
societ/ that affect his daily life already may be shifting 
against him (1970, p. 220). 

The "delloate balance" is ^hat we are concerned ^ith i^ this 
meeting — the balance between the individual's right to privacy in 
cur society and the flow^ of infOCTiation necessary to protect the 
public interast, 1 can veil imderBtand the necessity of jealously 
guarding Creedom of the prass and of forcing the governmant to reveal 
faots about itself* We vere treated during the Watergate affair to 
the dangers of secrecy even In this d^nocracy. In general, hovever , 
3 believe there can be little doubt that the greatest danger in the 
dellcata balance is to ixiaivldual privacy. Computers^ electronic 
eavesdroppers^ and other elements of our technology assure that. 
Accordingly^ any eKtension of information flow in the public interest 
should bear a heai^ burden of proof, and I am still not certain by 
^?hat logic v;e as educational researchers can claim that oiir vork is 
stjongly enough in the public interest to swing the balance* Teachers 
and others in the educational enterprise dealing directly with the 
Will--being of Qhildren have a far stronger case, I believe^ and even 
they find theinselves under new restrictions, 
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Recent Legislation and Court Findings , Whatever argument we as 

researchers can maka, In the general field of education, several 

recent davelopnientB have focused on privacy rights of students. The 

general trend, starting in the late 1960's, has been to recQgnisse 

Btudants as citizens who enjoy the civil rights secured to all citizens 

by the Constitution and by various acts of Congress (Blankenburg, 1971). 

In fact, the Constitution does not differentiate citizens by age and 

presumably the founding fathers intended that the rights guaranteed 

therein applied to children as well as to adults, 

Authoritias for a long time agreed that juveniles should receive 

less constitutional protection than adults (Brothers, 1975, p. 3)* 

In the Gault Case in 1967, however |. there was judicial approval of 

the movement to grant more constitutional rights to young people* 

In a 19 69 Wisconsin case, the judge stated- 

The argument that school authorities stand in loco parentis 
to the student is a tired, worn out slogan^ . . . That nefarious 
doctrine^ ^ loco parentis , has been employed to heap adult 
abuse against children by judges and courts as well as teachers 
in the schools. The prejudice and frustrations of people in 
power cannot be given unbridled license as practiced against 
children under the hypocritical ditguise that the acts 
coiranitted against them are for the children's own good 
(Wisconsin, 1969) . 

The judge went ahead to affirm the principle that a student is a 
citizen with all the rights of a citiien under the Constitution. 

Other recent cases have followed suit and have dealt with such 
matter a as free speech, the right of association, and privacy. Courts 
have held that students have the right to due process. 

Recognising the problems that schools would have in dealing with 
these trends, the Russell Sage Foundation in 1969 dealt with a part 
of the issue by publishing a set of suggested guidelines for the 
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collectionjr maintenance^ and dissemination of pupil records 
(Russpll Sage? 1969). A distinguished group of educators and 
lawyers drew up the guidelines* Among other thinga^ this group 
sugge^tefl that many types of data collected for research purpoees 
should require individual consent of each child and/or his parents 
(pp, 16-1?,^ 34) , 

The Hitiasell Sage guidelines have been widely quoted and 
presTOably have had major ejcfect in the passage of the so-called 
Buckley to©ndment/ which gave many of the suggestions the force of 
law* 

As mo^t people in this meeting probably know, the Buckley 
amendraaxit is known officially as the Fmily Education and Privacy 
Act of 19'74* It is part of the Education ^endments of 1974 and is 
technicalijf an amendment to ESEA. The effect of the Buckley aitiendment 
is that^ It parents (or students 18 or older) are denied access to 
school filtS/ records^ and other docwnents containing personal data^ 
the institution involved will lose all federal fiandlng (Cutler # 1975 ^ 
P- 47), 

If tim accuracy of a student's records is challenged, the school 
district (or other official organization) must provide a hearing, and 
any corrections which are due must be made- Records must also be 
made av^ail^ble to teachers and other school personnel who have a 
legitimate educational interet in seeing them* 

Anyone else who wants to examine a student's records must get 
written coji,sent; or have a subpoena* The person requesting access 
must sig^ a. written form indicating the interest he or she has in 
looking at the records. 
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The law provides that school districts must notify parents and 
students of their rights^ as outlined in the amendment* 

The way this will affect school practice is uncertain at present* 
There is a question of the extent to which the amendment conflicts 
with current state laws^ for example^ and many terms / such as 
"legittaate e jcational interest" must be defined through practice* 
Also^ the act of "notifying" is not defined. The law is neW/ and^ as 
with any law, its precise operational meaning will have to be workied 
out through trials and testing * 

The general intent is clear ^ however^ and it is to give more 
precise legal definition to and greater protection to the rights of 

privacy of students. It will undoubtedly cast a burden on educational 

■1 

agencies^ but there ^ah^^ b'^ ,,np,. doubt of the need nor of the wisdom at 
this time of passing the law. School districts and other agencies 
have been very lax in the past in handling individual records^ and 
they generally Qperated without clearly defined policy in this area. 
The inefficiency of data collecting and processing methods in the past 
meant that this laxness was of little danger* Computers and other 
current technological developments have changed this, however, and 
made it incumbent that the issue be addressed. 

C* Current Needs and Problems 

Research Needs in the Larger Context s All of this brings us back 
to the major purpose of this meeting, that is, to draw some kinds of 
conclusions regarding an educational researcher's "right to know," 
particularly as this right balances against the individual's rights 
of privacy. 
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Any right to know# as noted above, is an extension of First 
Miendment guarantees that the interest of the public be preBarv^ed, 
and so the matter turns on a determination of what is in the publia 
interest. We knov^ that the original concern wag with controlling 
governmental power and ^ith preventing arbitrary abuses by the 
gOvsrmient* It was in the public inter est to foroa the government to 
be open in its operations and to discloea inforination about itself* 
It has sinoe been found in the public interest to guard some secrets^ 
on the one hand/ and to allow a certain Miount o£ intrusion (in such 
areas as the census and income ta^cea)^ on the other^ In each instanaei 
the burden is on the person or agency to show why a departure from 
aceepted proceduri ie merited. 

I don't know that we can nnake an argument that all educational 
research is in the public interest. Gallagher and Sanders (1976, 
pp, 1-2) make a very eloguent statOTent about the value of educational , 
research in the most recent edition of the Bducational Researaher . 
Even they must stay at a relatively abstract level, and all of us are 
well aware of research efforts vrhich are poorly oonceived and/or are 
poorly conducted* As a consulting editor for both the Journal of 
Educational Research and Educational and Ind^^strial Television i I see 
many articles which obviously represent nothing more than the author' s 
attempt to play the acadeinid geu^e and add to his publications list. 
As an advisor of graduate students^ a inember of various doctoral 
Gonmiittees, and a sometimes project director / I am at times taken aback 
with the audacity of would-be researchers in pursuing data. Given theee 
experiences , I could not endorse any kind of blanket statement of the 
public interest being served by educational researohi and I am sure that 
anyone who gives it much thought will agree^ Each individual instance , 
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rather^ will have to stand on its own merits. 

If the researcher is dealing with group data or othewise in a 
situation where individuale Gannot be idantiflad, then obviously 
there Is no prohlem^for Qne*s privacy is not threatened. Perhaps 
many of the potential problems can be avoidad by working out 
procedures through which school research offioei can make available 
data stripped of its individual identity. 

If individuals must be identifiad^ as whan measuring inetrmenti 
must be given to individuals^ than the privacy issue must be oonaidered 
In this case^ the researcher can avoid difficulty by securing signed 
consent from each subjeot (or each subject*! parent or guardian, for 
persons under 18) , Even this situation is not simple, however. Freely 
given consent is one thing, but consent given under what appears to be 
coercion or under false pretenses is not sufficient. A balky subject 
is irritating^ and we sometiines have the urge to eay^ "But this is 
being dona under the direction of the Board of Education," The 
implication may be that the subject is legally raquired to give the 
irifcrmation or that failure to give it may jeopardize the aubjeot's 
standing in school in some way. The threat does not have to be stated 
direatly. The courts have held that a strong Implication will 
constitute coercion. 

The final situation is thc^t in which individually identifiable 
data are used without the subject's consents Given the hiatorical 
background and the importance of the basic issua^ r can think of no 
instances where this is justified. In my opinion, justification for 
use of data in this manner would have 'to be very specific and very 
strong. To be honest, I have gathered a lot of data from cwiulative 
records and other eources without getting signed consent, and I know 
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how irritating it will ba to hav^ to go tha extra atsp. As we have 
said before, hov?e/er^ this is no trivial matter, and our laxneas of 
the past is no mKoumm for caxeleas practices in the future. 

.... In the lattar tvro instancasp the nature of the data muat obviousLy 
be aonsiderea. Some kinds of information on individtials is relatively 
harmless, anfl other kinds obviously is not. The Easaell Sage 
guidelines distingiiish among data types,, but I an not a^^are o£ other 
efforts in education to coniider this point. 

Guidelines and Pclicies i A Critical Meed , TalJcing about the 
iasue as w% have in this symposium is interesting and halpful. It 
needs to be more forcefully brought to the attantion of the larger 
research conimunity^ and it needs a good deal of discussion and debate. 

All of this still leaves urn am practicing researchers withoiit any 
clear idea of how to procaed in many of the situations we face* The 
National Association of Eleraantary School Principals is among the 
groups to note the need for carefully wrked out standards and guidelines 
regardiiig confidentiality and school records (Cutler, 1975^ p. 49) . 
The National Counoil for the Social Studies recently published in its 
journal a position statemei^t on student rights and responsibilities^ and 
specif ically dealt with the privacy issue ( Social Education/ 1975) , 1 
believe it is tin\e for AERA to do something more than talk. 

I am not sure as I write this paper what my colleagues on the 
symposium will say on the matter^ but I eKpect we are all going to 
articulate the need for standards and guidelines. I suggest that a 
special study committee ^ with a charge to bring forth the draft of a 
detailed docment by the time of the 1977 itteeting, is in order. laah 
of the divisions should than react and make suggestions for Ghangee, 
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and a final verslDn ihould be biought together for generaL approval. 

Conclusion ^ Id reiterata the arguitient in the opening pages of 
this paper, there is no more fimdamantal right in our syatein than the 
right of privacy the right to be let alone. Current trends lead 
to a major asiault on this right, and one of the great tests of the 
viability of our systeni is its ability to preeerve this right in the 
faoe of increasing compleKity and incraasing needs for control. As 
p^t of the scientific commimityi we contribute to the aesauLt on 
privacy. As Aniaricaxis, it is part of our responsibility to cotinter 
this movement and to preserire our basic values. 

In the larger sense ^ this is what the sympooium io about, and 
when WB Gonaider the issue In these basic tarma^ it is cbvioas that 
strong action on the part of our profassional association is needed and 
needed soon. 
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